
SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 39 
JUDICIAL OFFICER: EDWARD G WEIL 

HEARING DATE:  12/08/2022 
 

 

1 

 

 

Law & Motion 

 
   

    

1. 9:00 AM CASE NUMBER:  MSC19-02150 
CASE NAME:  VALDEZ VS LUFTHANSA TECHNIK ET AL 
 SPECIAL SET HEARING  RE:  FINAL APPROVAL OF CLASS ACTION & PAGA SETTLEMENT  
FILED BY:  
*TENTATIVE RULING:* 
 

Plaintiff Chris Valdez moves for final approval of his class action and PAGA settlement with 
defendants Lufthansa Technik Component Services LLC and Lufthansa Technik Logistik of America, 
and separately for an award of attorney’s fees, costs, and representative service awards.  The Court 
will consider them together.  

A. Background and Settlement Terms 

The original complaint was filed October 16, 2019, raising claims under PAGA and a class 
action on behalf of non-exempt employees alleging that defendant violated the Labor Code in various 
ways, including unpaid wages due to rounding and off-the-clock work, rest period and meal break 
violations, and unreimbursed business expenses.    

The settlement would create a gross settlement fund of $390,000.  The class representative 
payment to plaintiff would be $10,000.  Counsel’s attorney’s fees would be $130,000 (one-third of the 
settlement).  Litigation costs would not exceed $15,000.  The settlement administrator (ILYM) would 
cap its costs at $6,000.  PAGA penalties would be $10,000, resulting in a payment of $7,500 to the 
LWDA.  The fund is non-reversionary. Based on the estimated class size and net payment amount, the 
average payment for each class member is approximately $4,562.50. 

The proposed settlement would certify a class of “all hourly, non-exempt individuals who 
have performed work for Defendants in the State of California at any time from October 15, 2015, 
through September 15, 2021.  It is estimated to have 48 members. 

 The class members will not be required to file a claim.  Class members may object or opt out 
of the settlement.  (Class members cannot opt out of the PAGA portion of the settlement.) Funds 
would be apportioned to class members based on the number of individual workweeks worked by the 
individual employee during the relevant time period.   

Various prescribed follow-up steps will be taken with respect to mail that is returned as 
undeliverable.  Uncashed checks would be cancelled and the amounts would be provided to the State 
Controller’s Unclaimed Property Fund. 

The settlement contains release language covering any claims “that were asserted in the 
Action, or that arise from or could have been asserted based on any of the facts, circumstances, 
transactions, events, occurrences, acts, disclosures, statements, omissions or failure so alleged in 
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Plaintiff’s operative complaint in the Action[.]” 

  Informal discovery was undertaken prior to mediation. The matter settled after extensive 
arms-length negotiations, with included a mediation session with an experienced mediator.   

Counsel also has provided a summary of a quantitative analysis of the case, and how the 
settlement compares to the potential value of the case, after allowing for various risks and 
contingencies. The maximum liability for damages was estimated at about $1.8 million, but this needs 
to be adjusted for various evidence and risk based contingencies. Claims for PAGA penalties are 
estimated by counsel at a theoretical maximum of about $2.2 million, but are difficult to evaluate for 
a number of reasons: they derive from other violations, they include “stacking” of violations, the law 
may only allow application of the “initial violation” penalty amount, and the total amount may be 
reduced in the discretion of the court. 

The LWDA was notified of the settlement. 

Since preliminary approval, notice has been given to the class.  ILYM mailed notice packages 
to 48 class members.  (The Administrator’s declaration states that addresses for all 48 class members 
were obtained, but that 30 notices were mailed.  The Court presumes that “30” is a typo.  If it is not, 
counsel should appear and so advise the Court.)  Two notices were returned, new addresses were 
found, and they were remailed. No objections or requests for exclusion have been received. 

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of further 
litigation, the risk of maintaining class action status through trial, the amount offered in settlement, 
the extent of discovery completed and the state of the proceedings, the experience and views of 
counsel, the presence of a governmental participant, and the reaction … to the proposed settlement.”   

Because this matter also proposes to settle PAGA claims, the Court also must consider the 

criteria that apply under that statute. Recently, the Court of Appeal’s decision in Moniz v. Adecco USA, 

Inc. (2021) 72 Cal.App.5th 56, provided guidance on this issue. In Moniz, the court found that the 

“fair, reasonable, and adequate” standard applicable to class actions applies to PAGA settlements.  

(Id., at 64.)  The Court also held that the trial court must assess “the fairness of the settlement’s 

allocation of civil penalties between the affected aggrieved employees[.]” (Id., at 64-65.) 

California law provides some general guidance concerning judicial approval of any settlement.  
First, public policy generally favors settlement.  (Neary v. Regents of University of California (1992) 3 
Cal.4th 273.)  Nonetheless, the court should not approve an agreement contrary to law or public 
policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 412; Timney v. Lin (2003) 106 
Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot surrender its duty to see that the judgment 
to be entered is a just one, nor is the court to act as a mere puppet in the matter.”  (California State 
Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664.)  As a result, courts have 
specifically noted that Neary does not always apply, because “[w]here the rights of the public are 
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implicated, the additional safeguard of judicial review, though more cumbersome to the settlement 
process, serves a salutatory purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of 
America (2006) 141 Cal.App.4th 48, 63.) 

C. Attorney fees, costs, and plaintiff incentive award 

Plaintiffs seek one-third of the total settlement amount as fees, relying on the “common 

fund” theory.  Even a proper common fund-based fee award, however, should be reviewed through a 

lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the Supreme 

Court endorsed the use of a lodestar cross-check as a way to determine whether the percentage 

allocated is reasonable.  It stated: “If the multiplier calculated by means of a lodestar cross-check is 

extraordinarily high or low, the trial court should consider whether the percentage used should be 

adjusted so as to bring the imputed multiplier within a justifiable range, but the court is not 

necessarily required to make such an adjustment.”  (Id., at 505.)  Following typical practice, however, 

consideration of the fee award was deferred to the motion for final approval.  Counsel now provides 

an estimate lodestar fee of $118,258.50.  This is based on a total of 214.5 hours, with hourly rates 

ranging from $350-$550 at the  Zakay firm, and 111 hours at rates ranging from $335 to $900 for the 

Blumenthal firm. This results in an implied multiplier of 1.1.  No adjustment of the fee is necessary.   

Litigation costs of $13,448.17 are reasonable and are approved. 

Administrative costs of $6,000 are reasonable and are approved. 

Plaintiff requests a representative payment of $10,000. Criteria for evaluation of such 

requests are discussed in Clark v. American Residential Services LLC (2009) 175 Cal.App.4th 785, 804-

807.  He submits a declaration attesting to his time and effort spent on the matter (about 30 hours), 

as well as the risk he took by becoming a plaintiff.  He released other individual claims, but does not 

suggest that he had any other claim of value that is released in the settlement.  Because of the 

relatively large per-employee damages award here, the amount is approved. 

D. Discussion and conclusion 

The moving papers sufficiently establish that the proposed settlement is fair, reasonable, and 

adequate to justify final approval.   

Both motions are granted.  Counsel are directed to prepare an order reflecting this entire 

tentative ruling, the other findings in the previously submitted proposed order, and a separate final 

judgment.  The ultimate judgment must provide for a compliance hearing after the settlement has 

been completely implemented.  Plaintiffs’ counsel are to submit a compliance statement one week 

before the compliance hearing date.  5% of the attorney’s fees are to be withheld by the claims 

administrator pending satisfactory compliance as found by the Court. 
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2. 9:00 AM CASE NUMBER:  MSC20-02482 
CASE NAME:  KAUR VS. ACES 2020 
 SPECIAL SET HEARING  RE: MTN FOR CLASS COUNSEL AWARD & CLASS REPRESENTATIVE SERVICE 
AWARD  
FILED BY: KAUR, SUKHRAJ 
*TENTATIVE RULING:* 
 
See Line 3. 
 

 

  

    

3. 9:00 AM CASE NUMBER:  MSC20-02482 
CASE NAME:  KAUR VS. ACES 2020 
 SPECIAL SET HEARING  RE:  FINAL APPROVAL OF CLASS ACTION & PAGA SETTLEMENT  
FILED BY:  
*TENTATIVE RULING:* 
 

Plaintiff Sukhraj Kaur moves for final approval of her class action and PAGA settlement with 
defendants Aces 2020 I, LLC and Aces 2020, LLC and separately for an award of attorney’s fees, costs, 
and representative service award.  The Court will consider them together.  

A. Background and Settlement Terms 

The original complaint was filed November 19, 2020, raising claims under PAGA and a class 
action on behalf of non-exempt employees, alleging that defendant violated the Labor Code in 
various ways, including unpaid overtime, unpaid minimum wage, non-compliant meal and rest 
periods, failure to provide reporting time, failure to reimburse employee expenses, waiting time, and 
wage statement claims.    

The settlement would create a gross settlement fund of $1,715,000.  The class representative 
payment to the plaintiff would be $5,000.  Counsel’s attorney’s fees would be $571,666.66 (one-third 
of the settlement).  Litigation costs would not exceed $25,000.  The settlement administrator (ILYM 
Group) would receive an estimated $60,000.  PAGA penalties would be $80,000, resulting in a 
payment of $60,000 to the LWDA.  The fund is non-reversionary. There are an estimated 10,491 class 
members, and 6,010 “aggrieved employees” under PAGA.  Based on the estimated class size, the 
average net payment for each class member is approximately $92. 

 The proposed settlement would certify a class of all non-exempt employees who worked for 
Defendants in California from April 16, 2016 to December 31, 2021.  In addition, it established 
aggrieved employees for PAGA purposes for the time period April 6, 2019 to December 31, 2021.   

 The class members will not be required to file a claim.  Class members may object or opt out 
of the settlement.  (Aggrieved employees cannot opt out of the PAGA portion of the settlement.) 
Funds would be apportioned to class members based on the number of workweeks worked by the 
individual employee during the relevant time period.   

Various prescribed follow-up steps will be taken with respect to mail that is returned as 
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undeliverable.  Undelivered or uncashed checks will be voided and the funds provided to U.C. San 
Diego Autism Center of Excellence, pursuant to Code of Civil Procedure section 384(b).  The parties 
represent that neither they nor counsel have any interest in the U.C. San Diego Autism Center of 
Excellence.  The parties represent that the Center provides “a comprehensive suite of services 
dedicated to enhancing the quality of life for individuals and families impacts with Autism or other 
special needs.” 

The settlement contains release language covering all claims “alleged in the operative 
complaint or that could have been alleged based on the facts in the operative complaint which 
occurred during the Class Period[.]”  (Article I, section BB.)  It also releases PAGA claims “”Alleged in 
the operative complaint and Plaintiff’s PAGA notice to the LWDA or that could have been alleged 
based on the facts in the operative complaint and/or PAGA notice”.  (Article I, section CC.)  Under 
recent appellate authority, the limitation to those claims with the “same factual predicate” as those 
alleged in the complaint is critical.  (Amaro v. Anaheim Arena Mgmt., LLC (2021) 69 Cal.App.5th 521, 
537 [“A court cannot release claims that are outside the scope of the allegations of the complaint.”  
“Put another way, a release of claims that’ go beyond the scope of the allegations in the operative 
complaint’ is impermissible.” (Id., quoting Marshall v. Northrop Grumman Corp.  (C.D. Cal.2020) 469 
F.Supp.3d 942, 949.) 

Informal discovery was undertaken, resulting in the production of substantial documents, 
including payroll records and written work policies, which were analyzed by counsel and an outside 
consultant.  The matter settled after arms-length negotiations, which included an all-day session with 
an experienced mediator.   

Counsel also has provided an analysis of the case, and how the settlement compares to the 
potential value of the case, after allowing for various risks and contingencies. This included an 
estimate of class claims at $7.5 million based on “realistic damages” and $24 million based on 
“maximum damages.”   

 Counsel analyze the minimum wage claims, off-the-clock claims, meal period claims, rest 
period claims, business expense claims, reporting time claims, wage statement claims, and waiting 
time penalty claims.  The potential liability needs to be adjusted for various evidence and risk based 
contingencies, including problems of proof. Counsel also analyzed claims for PAGA penalties, but such 
penalties are difficult to evaluate for a number of reasons: they derive from other violations, 
they include “stacking” of violations, the law may only allow application of the “initial violation” 
penalty amount, and the total amount may be reduced in the discretion of the court. (See Labor 
Code, § 2699(e)(2) [PAGA penalties may be reduced where “based on the facts and circumstances of 
the particular case, to do otherwise would result in an award that is unjust arbitrary and oppressive, 
or confiscatory.”]) 

The LWDA was notified of the settlement. 

Since preliminary approval, notice has been given to the class.  ILYM mailed notice packages 
to 10,458 class members.  826 notices were returned.  21 had forwarding addresses and were 
remailed. As to the other 805, new addresses were found for 541, which were remailed.  Thus, there 
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are 285 packets deemed undeliverable.  Two notices were returned, new addresses were found, and 
they were remailed. No objections were received, but nine requests for exclusion were received. 

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of further 
litigation, the risk of maintaining class action status through trial, the amount offered in settlement, 
the extent of discovery completed and the state of the proceedings, the experience and views of 
counsel, the presence of a governmental participant, and the reaction … to the proposed settlement.”  
(See also Amaro v. Anaheim Arena Mgmt., LLC, supra, 69 Cal.App.5th 521.) 

Because this matter also proposes to settle PAGA claims, the Court also must consider the 

criteria that apply under that statute. Recently, the Court of Appeal’s decision in Moniz v. Adecco USA, 

Inc. (2021) 72 Cal.App.5th 56, provided guidance on this issue. In Moniz, the court found that the 

“fair, reasonable, and adequate” standard applicable to class actions applies to PAGA settlements.  

(Id., at 64.)  The Court also held that the trial court must assess “the fairness of the settlement’s 

allocation of civil penalties between the affected aggrieved employees[.]” (Id., at 64-65.) 

California law provides some general guidance concerning judicial approval of any settlement.  
First, public policy generally favors settlement.  (Neary v. Regents of University of California (1992) 3 
Cal.4th 273.)  Nonetheless, the court should not approve an agreement contrary to law or public 
policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 412; Timney v. Lin (2003) 106 
Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot surrender its duty to see that the judgment 
to be entered is a just one, nor is the court to act as a mere puppet in the matter.”  (California State 
Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664.)  As a result, courts have 
specifically noted that Neary does not always apply, because “[w]here the rights of the public are 
implicated, the additional safeguard of judicial review, though more cumbersome to the settlement 
process, serves a salutatory purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of 
America (2006) 141 Cal.App.4th 48, 63.) 

C. Attorney fees, costs, administrative costs, and representative award 

Plaintiff seeks one-third of the total settlement amount as fees, relying on the “common 

fund” theory.  Even a proper common fund-based fee award, however, should be reviewed through a 

lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the Supreme 

Court endorsed the use of a lodestar cross-check as a way to determine whether the percentage 

allocated is reasonable.  It stated: “If the multiplier calculated by means of a lodestar cross-check is 

extraordinarily high or low, the trial court should consider whether the percentage used should be 

adjusted so as to bring the imputed multiplier within a justifiable range, but the court is not 

necessarily required to make such an adjustment.”  (Id., at 505.)  Following typical practice, however, 

consideration of the fee award was deferred to the motion for final approval.  Counsel now provides 

an estimate lodestar fee of $284,545.83.  This is based on a total of 548.1 hours, with 256.6 hours at 
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the Zakay firm, with hourly rates ranging from $350-$550 at the  Zakay firm, and 291.5 hours at the 

JCL firm, at hourly rates ranging from $375 to $550. This results in an implied multiplier of 2.0.  No 

adjustment of the fee is necessary.   

Litigation costs in the amount of $13,394.02 are reasonable and are approved. 

Settlement administration costs of $60,000 are reasonable and are approved. 

Plaintiff requests a representative payment of $5,000. Criteria for evaluation of such requests 

are discussed in Clark v. American Residential Services LLC (2009) 175 Cal.App.4th 785, 804-807.  She 

submits a declaration attesting to her time and effort spent on the matter (about 15 hours), as well as 

the risk she took by becoming a plaintiff.  He released other individual claims, including claims filed 

with the Department of Fair Employment and Housing.  The amount is approved. 

D. Discussion and conclusion 

The moving papers sufficiently establish that the proposed settlement is fair, reasonable, and 

adequate to justify final approval.  

The Court notes that an issue arises with respect to the designation of U.C. San Diego Autism 

Center for Excellence as a cy pres recipient.  Pursuant to Code of Civil Procedure section 384(b), the 

funds must be provided “to nonprofit organizations or foundations to support projects that will 

benefit the class or similarly situated persons, or that promote the law consistent with the objectives 

and purposes of the underlying cause of action, to child advocacy programs, or to nonprofit 

organizations providing civil legal services to the indigent.” (§ 384(b).) Given plaintiff’s representation 

that defendants are in the business of providing services to persons with autism, if one views one of 

the purposes of the litigation as assuring that persons providing such services are accorded their 

rights under the Labor Code, which may help assure that their clients are well-served, then the 

statute is satisfied.  

Both motions are granted.   

Counsel are directed to prepare an order reflecting this entire tentative ruling, the other findings 

in the previously submitted proposed order, and a separate final judgment. The order must provide 

that pursuant to Code of Civil Procedure section 384(b), the ultimate judgment must provide for a 

compliance hearing after the settlement has been completely implemented, and amendment of the 

judgment to reflect the amount paid to the cy pres recipient.  5% of the attorney’s fees are to be 

withheld by the claims administrator pending satisfactory compliance as found by the Court.  The 

judgment should specifically identify the nine individuals who requested exclusion. 
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4. 9:00 AM CASE NUMBER:  C22-00604 
CASE NAME:  KACEY HERNANDEZ VS.  ABA PLUS, INC. 
 *HEARING ON MOTION IN RE:  PRELIMINARY APPROVAL OF CLASS ACTION AND PAGA 
SETTLEMENT  
FILED BY: HERNANDEZ, KACEY 
*TENTATIVE RULING:* 
 
Continued by stipulation of the parties to January 12, 2023, 9:00 a.m. 

 
 

  

    

5. 9:00 AM CASE NUMBER:  C22-00631 
CASE NAME:  JORGE CRUZ VS.  URBAN REMEDY, INC. 
 *HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO SPECIAL INTERROGATORY NUMBER 
ONE FOR DEFENDANT URBAN REMEDY, INC. AND REQUEST FOR SANCTIONS  
FILED BY: CRUZ, JORGE LUIS 
*TENTATIVE RULING:* 
 
Hearing continued to January 26, 2023 at 9 a.m. 
 

 

  

    

6. 9:00 AM CASE NUMBER:  C22-00949 
CASE NAME:  AISSA KHALES VS.  EAST BAY FOODS, INC. 
 *HEARING ON MOTION IN RE:  LEAVE TO FILE A 1ST AMENDED COMPLAINT  
FILED BY: KHALES, AISSA 
*TENTATIVE RULING:* 
 
Granted.  The moving papers state adequate grounds and there is no opposition. 
 

 

  

    

7. 9:00 AM CASE NUMBER:  C22-01695 
CASE NAME:  ENVIRONMENTAL HEALTH ADVOCATES, INC. VS. BEAUTY 21 COSMETICS, INC., A 
CALIFORNIA CORPORATION 
 HEARING ON DEMURRER TO:  COMPLAINT  
FILED BY: CVS PHARMACY, INC., A RHODE ISLAND CORPORATION 
*TENTATIVE RULING:* 
 
This Court recuses self per CCP 170.1(a)(6)(iii).  Counsel will be notified in writing of the new 
department and date and time for all scheduled hearings. 
 

 

  



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 39 
JUDICIAL OFFICER: EDWARD G WEIL 

HEARING DATE:  12/08/2022 
 

 

 

 

    

8. 9:00 AM CASE NUMBER:  MSC19-02150 
CASE NAME:  VALDEZ VS LUFTHANSA TECHNIK ET AL 
 *HEARING ON MOTION IN RE:  AWARD OF ATTNYS' FEES & COSTS & SERVICE AWARDS  
FILED BY: VALDEZ, CHRIS 
*TENTATIVE RULING:* 
 
See Line 1. 
 

 

  

    

9. 9:00 AM CASE NUMBER:  MSC20-00716 
CASE NAME:  CHULUUNBAT VS. SOUJA, ET AL. 
 HEARING ON MOTION  FOR SUMMARY JUDGMENT/ADJUDICATION TO 1ST AMENDED COMPLAINT 
AND CROSS COMPLAINT  
FILED BY: CITY OF WALNUT CREEK 
*TENTATIVE RULING:* 
 
Continued on the Court’s own motion to December 22, 2022, 9:00 a.m. 
 

 

  

    

10. 9:00 AM CASE NUMBER:  MSC20-01895 
CASE NAME:  SHANKAR VS ARAG 
 *HEARING ON MOTION IN RE:  COUNTER SANCTIONS  
FILED BY: SHANKAR, PRASAD 
*TENTATIVE RULING:* 
 

Plaintiff filed this motion essentially stating the grounds it raised in opposition to ARAG’s 

motion for discovery sanctions.  The Court granted ARAG’s motion, in part, and the reasoning applies 

to Plaintiff’s motion.  Thus, the motion is denied.  In addition, however, by raising these issues in a 

separate motion, instead of just in the opposition to ARAG’s motion, Plaintiff unjustifiably put ARAG 

to the expense of preparing a separate opposition.   

Code of Civil Procedure section 2023.030 authorizes an award of sanctions against “one 

engaging in the misuse of the discovery process,” and the Court may also impose monetary sanctions 

against “one unsuccessfully asserting that another has engaged in the misuse of the discovery 

process.”  Further, “[i]f a monetary sanction is authorized by any provision of this title, the court shall 

impose that sanction unless it finds that the one subject to the sanction acted with substantial 

justification or that other circumstances make the imposition of the sanction unjust.” (Id.)   

Plaintiff’s motion is denied.  ARAG’s request for a sanction of $800 is granted.  Payment is to 

be made within 30 days.   
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11. 9:00 AM CASE NUMBER:  MSC20-02287 
CASE NAME:  HAND VS SPREAD YOUR WINGS, LLC 
 *HEARING ON MOTION IN RE:  ORDER TO SHOW CAUSE RE COTEMPT AND ORDER AWARDING FEES 
AND COSTS  
FILED BY: HAND, THOMAS 
*TENTATIVE RULING:* 
 

Plaintiff moves for “an order to show cause re: contempt and for an order awarding fees and 

costs in the sum of $7,825, or in the alternative, monetary sanctions against defendant.”  The 

underlying discovery dispute largely concerns the scheduling of a number of depositions.  Plaintiff 

stipulated to a trial continuance in order to allow such scheduling, which required that dates be 

provided by a date certain, that certain other information would be provided, and that a previously-

ordered sanction award of $10,425 would be paid, all by the same date (August 31, 2022).  Defendant 

did not comply with its duties under the stipulation.  First, plaintiff seeks contempt for violation of the 

order approving the stipulation.  Second, plaintiff seeks monetary sanctions for misuse of the 

discovery process under Code of Civil Procedure section 2023.030.  

Defense counsel respond that plaintiff has not complied with the specific procedures for 

seeking contempt, including personal service, or a proper application for an order to show cause re 

contempt. They further contend that all discovery and sanctions at issue have been resolved, 

therefore the issue is moot.  Counsel state that a prior sanctions award has now been paid and that it 

has provided “draft stipulations and a document production with the discovery at issue in this 

motion.”  (Tyra Dec., Par. 12.)   

Defense counsel do not assert that they complied with the terms of the stipulation, which 

required that dates for certain depositions and certain other relevant information be provided by 

August 31, 2022.  Defendant has now provided dates for the depositions in question, but they fall 

after the hearing date on counsel’s pending motion to withdraw as counsel.  They are well past the 

deadline set in the stipulation, which was adopted as an order of the Court. 

As to contempt, plaintiff has not complied with the proper procedure for applying for an 

order to show cause re contempt.  The matter is, however, procedurally proper as a motion to impose 

a monetary sanction under Code of Civil Procedure section 2023.  The Court finds that defense 

counsel failed to comply with the terms of the stipulation and order, that counsel did not act with 

substantial justification, and that there are no other circumstances that make the imposition of the 

sanction unjust.  (C.C.P. § 2023.030(a).)  As to counsel’s assertion that the matter has been rendered 

moot by the provision of further discovery, the rules of Court expressly provide that “the court may 

award sanctions under the Discovery Act in favor of a party who files a motion to compel discovery, 

even though …  the requested discovery was provided to the moving party after the motion was 

filed.”  
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Plaintiff’s counsel’s declaration sets forth an adequate (and uncontested) accounting of the 

reasonable fee for the time spent on attempting to obtain compliance with the stipulation and on the 

motion. (Hicks Dec., Par. 9.)  Accordingly, the motion for a monetary sanction in the amount of 

$7,825. The award is to be paid within 30 days. 

The issue remains as to whether the sanction should be awarded against counsel or the party. 

Sanctions may be imposed against an attorney only if the attorney advised the client to engage in the 

improper conduct. (C.C.P. § 2023.030(a); Kwan Software Eng’g, Inc. v. Hennings (2020) 58 Cal.App.5th 

57, 81.) The attorney, however, has the burden of proving that the attorney did not so advise the 

client. (Id.)  Having filed a response that does not address the issue at all, defense counsel have not 

met their burden of proof on that issue.  The sanctions will be awarded against defense counsel. 

 
 

  

    

12. 9:00 AM CASE NUMBER:  MSC21-00306 
CASE NAME:  AVELINO CERVANTES  VS NISSAN NORTH AMERICA INC 
 *MOTION/PETITION TO COMPEL ARBITRATION    
FILED BY: NISSAN NORTH AMERICA, INC 
*TENTATIVE RULING:* 
 
Before the Court is a motion to compel arbitration and stay proceedings filed by defendant Nissan 
North America, Inc. For the reasons set forth, the motion is denied. 

Background 

Plaintiff filed his complaint initiating this action on February 22, 2021. He alleges he purchased a 

Nissan vehicle in December 2018 that has multiple defects in violation of express and implied 

warranties covering the car and that despite efforts to have the vehicle repaired at authorized Nissan 

repair facilities, the vehicle is still defective. (Def. RJN Exh. 1 [Compl. ¶¶ 7-16].)  

Plaintiff's complaint alleges seven causes of action, including various violations of the Song-Beverly 

Consumer Warranty Act, Civil Code section 1790 et seq. ("Song-Beverly Act" for convenience) (1st-3rd 

C/A), breach of express warranty (4th C/A), breach of implied warranty of merchantability under Civil 

Code sections 1791.1, 1994, and 1795.5 of the Beverly-Song Act (5th C/A), violation of the Magnuson-

Moss Act (6th C/A), and fraud (7th C/A). (Def. RJN Exh. 1.)  

Defendant filed an answer to the complaint on May 17, 2021. One of the affirmative defenses alleged 

by Defendant is a demand for arbitration based on the existence of an arbitration agreement. (Ans.¶ 

22.) The case is scheduled for trial in this Court on February 27, 2023, pursuant to a case management 

conference held on June 14, 2022 at which both parties participated, and the trial date and issue 

conference date of February 8, 2023 were confirmed at the final case management conference held 

on October 12, 2022, at which both parties were present.  
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Nissan filed its motion to compel arbitration approximately one month later on November 7, 2022. 

The motion is supported by a declaration of its counsel, Catherine K. Tang. She attaches a copy of 

what she states she is "informed and believes" is a copy of the front page of a retail installment sale 

contract ("RISC") related to Plaintiff's purchase of the vehicle subject to this action, and a copy of the 

back side of a Form 553-CA-ARB sales contract from another transaction which includes what Nissan 

contends is the form of the Arbitration Agreement and which Nissan's counsel Tang is "informed and 

believes" Plaintiff signed because the Arbitration Agreement is on the back of the standard RISC form. 

(Tang Decl. ¶¶ 4, 7 and Exhs. 3, 4.)  

The portion of RISC produced by Nissan with Plaintiff's signature includes in a separate box, signed by 

Plaintiff, the statement: "Agreement to Arbitrate: By signing below, you agree that, pursuant to the 

Arbitration Provision on the reverse side of this contract, you or we may elect to resolve any dispute 

by neutral, binding arbitration and not by court action. See the Arbitration Provision for additional 

information concerning the agreement to arbitrate." (Tang Decl. Exh. 3.) It also includes a provision 

above the signature at the end of the front side of the contract that in signing the contract, Plaintiff 

confirms he has read the "back side of the contract, including the arbitration provision." (Tang Decl. 

Exh. 3.) 

Procedure and Burden of Proof on Petition to Compel Arbitration 

Even if the Arbitration Agreement is governed by the Federal Arbitration Act, 9 U.S.C. section 1, et 

seq. ("FAA"), the threshold issue of whether a valid and enforceable agreement to arbitrate exists is 

determined under California law and procedures. (Rosenthal v. Great Western Fin. Securities Corp. 

(1996) 14 Cal.4th 394, 413 ("Rosenthal"); Code Civ. Proc. §§ 1281.2, 1290.2.) Nissan as the party 

moving to compel arbitration bears the burden of proving the existence of the arbitration agreement 

by a preponderance of the evidence. (Rosenthal, supra, 14 Cal.4th at 413.)  

Once the existence of an arbitration agreement is established, the burden is on the party opposing 

arbitration to prove a defense to the enforcement of the agreement. (Alvarez v. Altamed Health 

Services Corp. (2021) 60 Cal.App.5th 57, 580.) If a written arbitration agreement exists, it will be 

enforced unless the party opposing arbitration proves there are grounds for its revocation or the 

party seeking arbitration has waived the right to arbitrate. (OTO, L.L.C. v. Kho (2019) 8 Cal.5th 111, 

125; Code Civ. Proc. §§ 1281, 1281.2(a); Condee v. Longwood Management Corp. (2001) 88 

Cal.App.4th 215, 219.) 

Defendant's Request for Judicial Notice 

Defendant requests the Court take judicial notice of Plaintiff's complaint. (Def. RJN Exh. 1.) Though 

not necessary as the complaint is part of the Court's file in this action, the Court grants the 

unopposed request as to Exhibit 1 to Defendant's RJN. The Court denies Defendant's request to take 

judicial notice of Exhibit 2 to its RJN, a filing made in the trial court action which is the subject of the 

Felisilda v. FCA US LLC (2020) 53 Cal.App.5th 486 ("Felisilda") decision; the Court relies on the 

published decision in Felisilda as setting forth the material on which the Court relied in reaching its 
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determination in that case.  

Analysis 

A. Law Governing 

Nissan argues that the "FAA governs the Arbitration Provision in the Sales Contract." (Memo. ISO 

Mot. p. 6, l. 15.) The Arbitration Agreement states "Any arbitration under this Arbitration Provision 

shall be governed by the Federal Arbitration Act (9 U.S.C. § 1 et seq.) and not by any state law 

concerning arbitration." (Tang Decl. Exh. 3.) The Arbitration Agreement also states that "If federal law 

provides that a claim or dispute is not subject to binding arbitration, this Arbitration Provision shall 

not apply to such claim or dispute." (Tang Decl. Exh. 4.)  

B. Existence of Arbitration Agreement Signed by Plaintiff 

Plaintiff argues that Nissan has not met its burden of demonstrating the existence of the Arbitration 

Agreement because it has not produced a copy of the actual agreement signed by Plaintiff. In 

determining whether there is an arbitration agreement, the trial court "sits as the trier of fact, 

weighing all the affidavits, declarations, and other documentary evidence, and any oral testimony the 

court may receive at its discretion, to reach a final determination." (Ruiz v. Moss Bros. Auto Group, 

Inc. (2014) 232 Cal.App.4th 836, 842 ("Ruiz") [citing Engalla v. Permanente Medical Group, Inc. (1997) 

15 Cal.4th 951, 972].)  

In its initial moving papers, Nissan does not need to produce a copy of the signed agreement. It can 

meet its initial burden merely by quoting the text of the Arbitration Agreement. Gamboa v. Northeast 

Community Clinic (2021) 72 Cal.App.5th 158 ("Gamboa") is instructive on the burden the moving 

party bears to prove the existence of an arbitration agreement. Its initial burden in its moving papers 

is limited to producing prima facie evidence an arbitration agreement exists, which at this stage does 

not require normal document authentication procedures and can be satisfied by attaching the 

agreement or quoting the arbitration provisions in the motion. (Id. at 165.) If the moving party meets 

that minimal burden, the burden shifts to the opposing party to produce evidence challenging the 

authenticity of the agreement, such as by a declaration under penalty of perjury "that the party never 

saw or does not remember seeing the agreement, or that the party never signed or does not 

remember signing the agreement. [Citations omitted.]" (Id. [citing, among others, Fabian v. Renovate 

America, Inc. (2019) 42 Cal.App.5th 1062, 1065 ["never given or signed contract"], and Ruiz, supra, 

232 Cal.App.4th at 846 ["did not recall signing agreement"].) If the opposing party meets this burden, 

then "the moving party must establish with admissible evidence a valid arbitration agreement 

between the parties" by a preponderance of the evidence. (Gamboa, supra, 72 Cal.App.5th at 165-

166.) 

Nissan attached the text of the Arbitration Agreement and quoted its applicable provisions in its 

motion. That met its initial burden on the motion. Plaintiff has not submitted any evidentiary 

objections to the Tang Declaration and did not file a declaration in opposition to the motion denying 

that he signed the back of the RISC, stating he did not recall signing the back of the contract, 
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contesting his signature on or the authenticity of the RISC attached to the Tang Declaration as Exhibit 

3, or denying that the back of his RISC contained the Arbitration Agreement submitted as Exhibit 4 to 

the Tang Declaration. Nissan has met its burden of demonstrating the existence of the Arbitration 

Agreement with Plaintiff.  

C. Felisilda and Equitable Estoppel 

The Arbitration Agreement terms are substantially the same as those in the RISC construed by the 

Court of Appeal in Felisilda, supra, 53 Cal.App.5th 486. Indeed, they appear to part of the same form 

contract. Felisilda considered federal cases addressing the provisions of the RISC and the application 

of the equitable estoppel doctrine to bind the car buyer to arbitration with the non-party vehicle 

manufacturer. Felisilda cannot be distinguished from this case on the grounds argued in Plaintiff's 

Opposition; the decision binds this Court, and warrants granting the motion. (Auto Equity Sales, Inc. v. 

Superior Court (1962) 57 Cal.2d 450, 455.) The Court rejected many of the arguments raised by 

Plaintiff in concluding the trial court properly compelled the plaintiffs in that case to arbitrate their 

claims with the manufacturer and specifically addressed federal decisions that reached a different 

conclusion. Based on principles of equitable estoppel, the fact that the claims are "intertwined with 

the underlying contract obligations" under the RISC and rooted in the RISC as they arise out of the 

condition of the vehicle purchased pursuant to the RISC, and the holding in Felisilda, the motion to 

compel arbitration must be granted, unless Plaintiff demonstrates Nissan has waived the right to 

compel arbitration under the agreement by its conduct in the litigation. 

D. Waiver of the Right to Arbitrate 

Plaintiff's opposition argues that Nissan has waived the right to compel arbitration under the 

circumstances under federal case law on waiver and the recent First District Court of Appeal decision 

in Davis v. Shiekh Shoes, LLC (2022) 84 Cal.App.5th 956 ("Davis"). Notably, Nissan's Reply does not 

address the Davis decision. 

Davis held that when an arbitration agreement is governed by the FAA, "whether a party has waived 

the right to arbitrate is a matter of federal, not state, law. (Id. at 963 [citing Aviation Data, Inc. v. 

American Express Travel Related Services Co., Inc. (2007) 152 Cal.App.4th 1522, 1535-1536, among 

other decisions].) The Davis case was decided after the United States Supreme Court's decision in 

Morgan v. Sundance, Inc. (2022) 596 U.S. ___, 142 S. Ct. 1708 ("Morgan") which held that under the 

FAA, "courts may not 'condition a waiver of the right to arbitrate on a showing of prejudice' " by the 

party opposing arbitration. (Davis, supra, 84 Cal.App.5th at 965 [quoting Morgan, supra, 142 S. Ct. at 

1713].) Waiver is determined by evaluating the conduct of the party seeking to arbitrate. (Davis, 

supra, 84 Cal.App.5th at 965; Morgan, supra, 142 S. Ct. at 1711-1713.) 

Davis held that the trial court properly denied a motion to compel arbitration because the defendant 

in that case waived the right to arbitrate. Applying the standard of the federal decisions, the Court 

evaluated the defendant's conduct and agreed with the trial court's determination that the defendant 

acted in a manner that was inconsistent with an intent to arbitrate. (Davis, supra, 84 Cal.App.5th at 
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967-972.) The Court cited the following conduct by the defendant as being "inconsistent with a right 

to arbitrate": (a) the defendant's 17-month delay in moving to compel arbitration, rejecting the 

defendant's argument that it should calculate delay from the date it appeared in the action, (b) the 

defendant's "active participation in discovery," (c) the defendant's "acquiescence to the trial and 

discovery schedule," and (d) the defendant's participation in "court appearances," all "while 

remaining silent on arbitration."  (Id. at 970.) The Court also rejected the defendant's argument that it 

could not have waived the right to arbitrate because it did not "file any motions seeking a judicial 

decision on the merits," concluding that factor was not dispositive of waiver. (Id. at 971.) 

The facts relied on by the Court in Davis in upholding the trial court's finding of waiver are very close 

to those in this case and support a finding of waiver here. Plaintiff filed his action in February 2021. 

Nissan did not file its motion to compel arbitration until November 7, 2022, with the hearing on the 

motion set two and a half months before the scheduled trial date. The delay between the 

commencement of the case and the time Nissan filed its motion was almost 21 months, four months 

longer than in Davis. (Davis, supra, 84 Cal.App.5th at 967-968.)  

The Court in Davis rejected the weak justifications offered by the defendant for the lengthy delay. (Id. 

at 968.) In this case, Nissan has offered no explanation or justification whatsoever for its 21-month 

delay in filing the motion. (Id. at 968.) Nissan filed multiple case management conference statements 

in which, like the defendant in Davis, Nissan never indicated any intention to arbitrate and to the 

contrary, Nissan indicated its intent to seek a jury trial, provided trial estimates, and indicated an 

intention to pursue discovery. (Nissan CMC Stmt. filed 7/13/2021, 4/4/2022 and 5/13/2022.) Nissan 

participated in these CMCs without indicating any intent to arbitrate. To the contrary, at the June 14, 

2022 CMC, the Court set the case for trial with Nissan's acquiescence, with a trial date of February 27, 

2023 and an issue conference set for February 8, 2023. As in Davis, Nissan remained silent about 

arbitration despite the fact the case had been pending for almost 16 months and while Nissan agreed 

to the scheduling of the trial and issue conference for judicial determination of Plaintiff's claims. 

Only in its CMC Statement filed on September 26, 2022, more than 19 months after the case 

commenced and after the trial date was set, did Nissan indicate for the first time it intended to file a 

motion to compel arbitration. Yet, even after filing that statement, it participated in the October 12, 

2022 CMC at which the Court reconfirmed the trial and issue conference dates and indicated no 

further CMCs would be required given the upcoming trial. It took approximately six weeks after 

Nissan filed its last CMC Statement on September 26, 2022, and almost four weeks after the October 

2022 CMC was held, before Nissan filed its motion to compel arbitration. 

Nissan's Reply does not address the Davis decision at all. Nissan's knowledge of its right to arbitrate is 

reflected in its answer raising arbitration as an affirmative defense when it was filed on May 17, 2021, 

almost 18 months before it filed its motion. (Nissan Ans. ¶ 22.) It offers no explanation or justification 

for its 21-month delay in moving to compel arbitration from the date the action was filed, or 18 

months after it made its first appearance.  
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Nissan does not deny its participation on the CMCs, or its participation in discovery with Plaintiff, 

including the discovery facilitator program. Nissan does not address its silence regarding arbitration in 

the face of the Court setting the trial date and date for the issue conference. It only argues that it did 

not make a motion to dismiss, a factor the Court rejected as not dispositive in Davis.  

The parties seem to dispute whether there was a mediation (Plaintiff Opp. p, 5, ll. 17-18 [Nissan 

participated in private mediation]; Nissan Reply, p. 7, l. 14 [there was no mediation].) The Court does 

not find either of Nissan's arguments (no motion to dismiss and no mediation) sufficient to overcome 

the other facts which demonstrate Nissan acted in a manner inconsistent with an intent to arbitrate 

and unreasonably delayed in filing its motion to compel arbitration under the circumstances. Based 

on Davis, the Court finds Nissan waived its right to compel arbitration in this case. 

 
 

  

    

13. 9:00 AM CASE NUMBER:  MSC22-00460 
CASE NAME:  NATURA MANAGEMENT VS AGRA TECH, ET AL. 
 *HEARING ON MOTION IN RE:  JUDGMENT ON THE PLEADINGS  
FILED BY: POUND, JOHN 
*TENTATIVE RULING:* 
 
Before the Court is Defendant John Pound and Defendant Adam Pound (collectively, “Defendants”)’s 

motion for judgment on the pleadings (“MJOP”). The MJOP relates to Plaintiff Natura Management, 

LLC (“Plaintiff” or “Natura”)’s eighth cause of action for alter ego liability against Defendants.  

For the following reasons, the MJOP is granted, with leave to amend. 

Request for Judicial Notice 

Plaintiff’s unopposed Request for Judicial Notice is granted. (Evid. Code §§ 452, 453.) 

Legal Standard 

The standard for granting a motion for judgment on the pleadings is essentially the same as that 

applicable to a general demurrer. (Burnett v. Chimney Sweep (2004) 123 Cal.App.4th 1057, 1064.) As a 

consequence, it may be granted if, from the pleadings, together with matters that may be judicially 

noticed, it appears that a party is entitled to judgment as a matter of law. (Code Civ. Proc. § 438(d); 

Saltarelli & Steponovich v. Douglas (1995) 40 Cal.App.4th 1, 5; Weil & Brown, Civ. Pro. Before Trial 

(The Rutter Group 2010) p. 7:292.) As such, a motion for judgment on the pleadings involves the same 

type of procedures that apply to a general demurrer. (Richardson-Tunnell v. School Ins. Program for 

Employees (2007) 157 Cal.App.4th 1056, 1061; Burnett, supra, 123 Cal.App.4th at p. 1064.) In 

considering a motion for judgment on the pleadings, courts consider whether the factual allegations, 

assumed true, are sufficient to constitute a cause of action. (Fire Ins. Exchange v. Sup. Ct. (2004) 116 

Cal.App.4th 446, 452-453.) Also, like a demurrer, a motion for judgment on the pleadings does not lie 

as to only part of a cause of action. (Id. at p. 452; Weil & Brown, Cal. Practice Guide: Civ. Pro. Before 
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Trial (The Rutter Group 2008) p. 7:295.) 

Analysis 

(8) alter ego liability 

A corporate identity may be disregarded—the “corporate veil” pierced—where an abuse of the 
corporate privilege justifies holding the equitable ownership of a corporation liable for the actions of 
the corporation. (Roman Catholic Archbishop v. Superior Court (1971) 15 Cal. App. 3d 405, 411.) 
Under the alter ego doctrine, then, when the corporate form is used to perpetrate a fraud, 
circumvent a statute, or accomplish some other wrongful or inequitable purpose, the courts will 
ignore the corporate entity and deem the corporation’s acts to be those of the persons or 
organizations actually controlling the corporation, in most instances the equitable owners. (Robbins v. 
Blecher (1997) 52 Cal.App.4th 886, 892; Communist Party v. 522 Valencia, Inc. (1995) 35 Cal.App.4th 
980, 993-994.) 

To recover on an alter ego theory, a plaintiff need not use the words “alter ego,” but must allege 
sufficient facts to show a unity of interest and ownership, and an unjust result if the corporation is 
treated as the sole actor. (Vasey v. California Dance Co. (1977) 70 Cal.App.3d 742, 749.) An allegation 
that a person owns all of the corporate stock and makes all of the management decisions is 
insufficient to cause the court to disregard the corporate entity. (Meadows v. Emett & Chandler 
(1950) 99 Cal.App.2d 496, 499.) 

Here, Plaintiff’s allegations regarding alter ego liability are insufficient. There are conclusory 
allegations in the Complaint of comingling of funds and failure to maintain adequate records, but no 
factual allegations in support of these conclusions. (See, generally, Complaint at ¶¶ 78-85.) 
Furthermore, there are no allegations showing a unity of interest and inequitable result from 
treatment of the corporation as the sole actor.  

The allegations of the Complaint do not support an alter ego theory of liability against Defendants. 
The MJOP to this cause of action is granted, with leave to amend. 

 
 

  

    

14. 9:00 AM CASE NUMBER:  MSC22-00460 
CASE NAME:  NATURA MANAGEMENT VS AGRA TECH, ET AL. 
 *HEARING ON MOTION IN RE:  FOR THE APPOINTMENT OF A SPECIAL MASTER TO OVERSEE 
DISCOVERY IN THIS CASE OR  
FILED BY: AGRA TECH, INC., A CALIFORNIA CORPORATION 
*TENTATIVE RULING:* 
 

Defendant and Cross-complainant Agra Tech, Inc., moves for appointment of a Special Master 

pursuant to Code of Civil Procedure section 639.  The special master would not only coordinate 

discovery, but would “facilitate law and motion scheduling,” refer special problems to the Court,” and 

“provide input to the Court regarding appropriate trial dates and trial continuances.”  Alternatively, 
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Agra Tech requests that a Discovery Referee be appointed. 

Plaintiff Natura Management, LLC, has filed a “statement” concerning the motion. This 

statement “neither supports nor opposes the Motion,” but states “certain conditions that should be 

considered and included in any order should the Court be inclined to grant the Motion.”  Natura 

states that the parties have not met and conferred as suggested by the Court at a previous Case 

Management Conference.  Natura raises issues concerning the selection of a special master, the 

hourly rates and allocation of the expenses. 

Cross-Defendant Gateway Industrial Products, Inc., has filed “limited non opposition.” 

Gateway does not oppose a request for a discovery referee, but requests that the Special Master 

prepare an order for the parties to review and approve. 

In order for the court to appoint a discovery referee over the objections of a party, it must be 

necessary, not merely convenient.  (Taggares v. Superior Court (1998) 62 Cal.App.4th 94, 105-106; 

Hood v. Superior Ct. (Sears, Roebuck & Co) (1999) 72 Cal.App.4th 446, 449.)  A majority of the 

following factors must be present: (1) multiple issues; (2) multiple issues to be heard simultaneously; 

(3) a continuum of many motions; and (4) the documents to be reviewed make the inquiry 

inordinately time consuming. 

It is apparent from the limited filings on this motion that the parties have not met and 

conferred as to all of the matters that must be addressed under Rule of Court 3.920-3.927.  

Accordingly, motion is continued to February 2, 2023, 9:00 a.m., and the parties are directed to meet 

and confer no later than January 12, 2023, and to file supplemental submissions with the Court no 

later than January 23, 2023. 

If any party seeks further clarification, or seeks different dates for the continued hearing and 

the meet and confer process, they may advise the Court that they contest the tentative ruling in 

accordance with the local rules.  

 
 

  

    

15. 9:00 AM CASE NUMBER:  N22-1503 
CASE NAME:  SUNFLOWER ALLIANCE VS.  CALIFORNIA DEPARTMENT OF CONSERVATION, GEOLOGIC 
ENERGY MANAGEMENT DIVISION 
 *HEARING ON MOTION IN RE:  JUDGMENT  
FILED BY: REABOLD CALIFORNIA, LLC 
*TENTATIVE RULING:* 
 
Hearing continued by stipulation of counsel to December 15, 2022 at 10 a.m. 
 

 

  


